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Property	
  Rights	
  

•  Sell	
  or	
  dispose	
  of	
  the	
  property	
  
•  Lease	
  or	
  mortgage	
  the	
  property	
  

•  Licence	
  the	
  use	
  of	
  parts	
  of	
  the	
  property	
  to	
  
other	
  people	
  

•  Could	
  use	
  the	
  property	
  as	
  collateral	
  
•  An	
  ac<on	
  for	
  the=	
  or	
  damage	
  to	
  the	
  property	
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R	
  v	
  Kelly	
  [1999]	
  QB	
  621	
  

• 	
  Degree	
  of	
  ‘work	
  and	
  skill’	
  required	
  
– ‘the	
  applica<on	
  of	
  skill,	
  such	
  as	
  dissec<on	
  or	
  
preserva<on	
  techniques	
  for	
  teaching	
  or	
  
exhibi<on	
  purposes’	
  

• 	
  Does	
  this	
  also	
  apply	
  to	
  ‘human	
  body	
  parts’	
  	
  
from	
  the	
  living?	
  

• 	
  Who	
  has	
  the	
  property	
  rights?	
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Outcome	
  
• An	
  individual	
  cannot	
  ‘own’	
  their	
  body	
  or	
  parts	
  
of	
  it	
  
– 	
  Unless	
  they	
  exercise	
  ‘work	
  and	
  skill’	
  

• Common	
  law	
  recognised	
  the	
  right	
  of	
  ‘bodily	
  
integrity’	
  
– 	
  Consent	
  for	
  removal	
  but	
  not	
  for	
  further	
  use	
  

•  Accepted	
  as	
  giving	
  some	
  property	
  rights	
  to	
  
those	
  who	
  hold	
  samples	
  or	
  body	
  parts	
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Benefits	
  of	
  Property	
  Rights	
  
•  Can	
  use,	
  transfer,	
  sell	
  or	
  dispose	
  of	
  the	
  
samples	
  in	
  a	
  biobank,	
  for	
  example	
  
– Importance	
  of	
  this	
  for	
  commercial	
  collabora<ons	
  
– Funding	
  applica<ons	
  
– Can	
  use	
  to	
  raise	
  finance	
  
– Ac<on	
  in	
  trespass	
  and	
  the=	
  
•  This	
  happening	
  even	
  though	
  the	
  ‘work	
  and	
  
skill’	
  excep<on	
  is	
  not	
  clearly	
  defined	
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Jonathan	
  Yearworth	
  &	
  Ors	
  v	
  North	
  Bristol	
  NHS	
  Trust	
  	
  
[2009]	
  EWCA	
  Civ	
  37	
  

•  Court	
  said	
  that	
  the	
  men	
  had	
  a	
  property	
  right	
  
in	
  the	
  sperm	
  but	
  they	
  narrowly	
  defined	
  it	
  

•  This	
  new	
  right	
  only	
  applies	
  to	
  products	
  of	
  a	
  
living	
  human	
  body	
  intended	
  for	
  use	
  by	
  the	
  
persons	
  whose	
  bodies	
  have	
  generated	
  them	
  	
  

•  Court	
  did	
  not	
  consider	
  donated	
  products	
  for	
  
use	
  by	
  others,	
  such	
  in	
  the	
  case	
  of	
  research	
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What	
  are	
  the	
  implica:ons	
  	
  
of	
  this	
  decision?	
  

•  Hold	
  yourself	
  	
  out	
  as	
  having	
  special	
  skills	
  to	
  store	
  
material	
  then	
  have	
  a	
  duty	
  of	
  care	
  	
  
•  The	
  obliga<on	
  arises	
  because	
  the	
  taking	
  of	
  
possession	
  involves	
  an	
  assump<on	
  of	
  responsibility	
  
for	
  the	
  safe	
  keeping	
  of	
  the	
  goods	
  

•  Does	
  not	
  apply	
  to	
  <ssue	
  donated	
  for	
  research	
  
purposes	
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Personal	
  NOT	
  Property	
  Rights	
  

•  Data	
  Protec<on	
  Act	
  1998	
  
• 	
  Obliga<ons	
  only	
  apply	
  to	
  ‘iden<fiable’	
  data	
  of	
  the	
  living	
  	
  
• 	
  ‘explicit	
  consent’	
  required	
  for	
  sensi<ve,	
  iden<fiable	
  informa<on	
  

• 	
  	
  	
  	
  Many	
  exemp<ons	
  for	
  research	
  purposes	
  
• 	
  	
  	
  	
  s.33	
  Data	
  Protec<on	
  Act	
  1998	
  	
  

• 	
  	
  	
  Right	
  to	
  privacy	
  –	
  Human	
  Rights	
  Act	
  1998	
  
• 	
  ‘focuses	
  upon	
  the	
  protec<on	
  of	
  human	
  autonomy	
  and	
  dignity-­‐	
  the	
  right	
  
to	
  control	
  the	
  dissemina<on	
  of	
  informa<on	
  about	
  one’s	
  life	
  and	
  the	
  right	
  
to	
  the	
  esteem	
  and	
  respect	
  of	
  other	
  people’	
  Lord	
  Hoffman	
  Campbell	
  v	
  
MGN	
  Ltd	
  [2004]	
  UKHL 22 



NO	
  ONE	
  	
  
OWNS	
  THE	
  

DATA	
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What	
  are	
  Your	
  Obliga:ons?	
  

•  Data	
  Protec<on	
  Act	
  1998	
  
•  Must	
  comply	
  with	
  the	
  fair	
  processing	
  principles	
  

•  Common	
  Law	
  Duty	
  of	
  Confiden<ality	
  
•  Research	
  Governance	
  frameworks	
  
•  Human	
  Tissue	
  Act	
  2004	
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Human	
  Tissue	
  Act	
  2004	
  

•  Uses	
  consent	
  to	
  protect	
  donor’s	
  interests	
  
•  Extends	
  this	
  from	
  ini<al	
  removal	
  to	
  subsequent	
  uses	
  

•  	
  	
  	
  	
  	
  Need	
  ‘appropriate	
  consent’	
  for	
  use	
  except	
  for:	
  
• 	
  Exis<ng	
  holdings	
  	
  
• 	
  Imported	
  collec<ons	
  	
  

• ‘Relevant	
  material’	
  >100	
  years	
  old 	
  	
  

•  Not	
  unlawful	
  to	
  analyse	
  DNA	
  from	
  anonymised,	
  
exis<ng	
  holding	
  s.46	
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Human	
  Tissue	
  Act	
  2004	
  

Tissue	
  from	
  the	
  living	
  may	
  be	
  stored	
  for	
  use	
  and/or	
  used	
  
without	
  consent,	
  provided	
  that:	
  
•  	
  the	
  research	
  is	
  ethically	
  approved;	
  
•  	
  the	
  <ssue	
  is	
  anonymised;	
  such	
  that	
  
•  the	
  researcher	
  is	
  not	
  in	
  possession	
  of	
  informa<on	
  
iden<fying	
  the	
  person	
  from	
  whose	
  body	
  the	
  material	
  
has	
  come	
  and	
  is	
  not	
  likely	
  to	
  come	
  into	
  possession	
  of	
  
it.	
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Requirements	
  for	
  DNA	
  

•  Offence	
  to	
  have	
  ‘bodily	
  material’	
  with	
  the	
  intent	
  of	
  
analysing	
  its	
  DNA	
  without	
  qualifying	
  consent	
  	
  
•  Extracted	
  DNA	
  (where	
  no	
  whole	
  cells	
  remain)	
  is	
  not	
  
classed	
  as	
  bodily	
  material	
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In	
  conclusion	
  

•  Different	
  requirements	
  for	
  samples	
  and	
  data	
  

•  Ownership	
  of	
  a	
  sample	
  raises	
  a	
  number	
  of	
  
ques<ons	
  

•  No	
  one	
  owns	
  data,	
  but	
  we	
  have	
  different	
  
obliga<ons	
  and	
  responsibili<es	
  regarding	
  
personal	
  and	
  confiden<al	
  data	
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Useful	
  websites	
  

•  Human	
  Tissue	
  Authority	
  

hkp://www.hta.gov.uk/guidance/
codes_of_prac<ce.cfm	
  

•  Medical	
  Research	
  Council	
  	
  
hkp://www.dt-­‐toolkit.ac.uk/home.cfm	
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